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TRIE, and those who regard a constitution as an instrument 
which takes away power from an omnipotent legislature. 
There are, we believe, many things a State legislature 
cannot do, except they are expressly permitted, which, we 
may add, they never are. On the other hand, we do not 
wish to be understood as differing with Mr. McMurTrie 
and others, who, holding an opposite opinion on this first 
point, criticise some of the recent applications of this 
canon of constitutional interpretation. We believe, for in- 
stance, that in such cases as the regulation of prices, the 
legislature has the power, unless expressly prohibited. 

The thought which we have tried to bring out in these 
papers, is that the canon of constitutional interpretation, 
which would confer on a legislature all power not expressly 
taken away from a legislature, is just as much a mistake as 
to say that all power not expressly granted is withheld. 
Rather from the extraordinary nature of some powers, it 
seems to us we are forced to regard them as withheld if 
they are not expressly granted; while other powers, whose 
exercise, however unwise, do not shock us as against all 
justice, or of which, to use a term of Chief Justice 
Marshall's, it can be said they are not " legislative 
powers at all," should rightly be considered as granted, if 
they are not expressly withheld. It may not be easy to 
draw the line, but we do not doubt that the cases which 
will arise in the next few years will prove that it is no more 
difficult than many applications of other principles which 
courts must make in the slow development of the law. 
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Observations on the Law of Pennsylvania Relating to Me- 
chanics' Liens. By Richard C. McMurtrie. 

In a pamphlet of twenty-nine pages Mr. McMurtrie discusses three 
questions in regard to the Mechanics' Lien Law of Pennsylvania : 

(i ) " The right or power of the owner of land to exclude the lien." 

(2) The holding of the lessor's estate liable for claims of material 
men, " where a lessee for years contracted to erect a house on the de- 
mised premises, fordoing which the rent was diminished": Woodward 
V. Leiby, 36 Pa., 441. 

(3) The decision "that where materials are in good faith delivered 
for a building to a contractor, though not used in the building, the seller 
has a lien " : Hinchman v. Graham, 2 S. & R., 170 ; Odd Fellows' Hall 
V. Masser, 24 Pa., 510; Linden v. Imp. Ref Co., 146 Pa., 4. 

The criticism of the decisions of the Supreme Court of Pennsylvania 
on the second and third points is logically sound. These decisions, 
however, illustrate the long time tenderness of the Supreme Court toward 
the mechanics' lien claimant. 

The greater part of the pamphlet is taken up by a discussion of the 
first question and a consideration of the case of Schroeder v. Galland, 134 
Pa., 277, in which the court first announced the doctrine that the owner 
could exclude the lien of every one by a stipulation against liens in his 
contract with the contractor. Certainly this doctrine does not breathe 
any spirit of kindness toward the mechanic or material man. Mr. 
McMurtrie clearly shows that from the time of the first mechanics' lien 
law in Pennsylvania up to the year 1890, a period of over eighty years, 
no such rule had been laid down by the Supreme Court of this State. 
He further shows that the lien is purely statutory, and is not made by 
the statutes to depend upon the agency of the contractor for the owner : 
"The contractor mentioned in the Act of Assembly is not an agent in 
any sense of the word — he is a principal and the only one. It is not he 
that binds the owner's property, it is the statute." The argument of 
Mr. McMurtrie seems to us unanswerable. 

At the conclusion of the pamphlet Mr. McMurtrie refers to the Act 



